0} 


The Canadian 


hartered7\ccountant 


TAX REV TEM 


MARCH 1950 


Vol. [1950] Pages 33-54 


Contents 


ARTICLES — Inventory Valuation @ Deductions and 
Depreciation under the Income Tax Act 


RECENT TAX CASES — “Ordinarily resident” — 

Meaning of @ Price of property — Interest portion — 

Deductibility @ Private car used in partnership business 

— Expenses @ Clearing farm land — Capital expense 
e@ Gift — Valuation of by Minister 


INCOME TAX REGULATIONS — Election by Per- 

sonal Corporations (Part XV) @ Tax Table — In- 

dividuals (Part XVI) @ Capital Cost Allowances, 

Farming and Fishing (Part XVII) @ Valuation of In- 
ventories (Part XVIII) 


ORDER IN COUNCIL — Rules of Procedure in 
Appeals to the Exchequer Court 


QUEBEC “ORPORATION TAX ACT — Directive 
re Depreciation 


PUBLISHED BY THE DOMINION ASSOCIATION OF CHARTERED ACCOUNTANTS 


Price 50c 








Table of Contents 


(to page 54) 


ARTICLES 


The Taxation of Farmers . & 
Inventory Valuation . ee. 


Deductions and Depreciation under the 
Income Tax Act 


CASES ABRIDGED 


B. v. MNR (ITAB) ... Oe en 
Beament v. MNR (ITAB) ...................... 43 
Buehler v. MNR (ITAB).. . 46 
Chernenkoff v. MNR (Ex.) sn 
Cooper v. MNR (Ex.)........... 24 


Eagle Lake Sawmills Ltd. v. MNR 
ROMMID! cio seabenesnesasscshacss ee 
Hornbeck v. MNR (ITAB) 


MacDonald’s Ex’rs v. MNR (ITAB).... 28 
McCool (T. E.) Lid. v. MNR 


REGULATIONS, ORDERS IN COUNCIL 


EPTA, Retention of moneys due from 
refundable portion . 


Income Tax Regulations. See below 


THE INCOME TAX REGULATIONS 


Part II, secs. 204(2) and 205(2) 


INI sre hs hemi hea cr recs ak 30 
Part IX, s. 900(2) amended .............. . 30 
Part XI, Allowances in Respect of 

RMR INOUE, spc ox cost bc ccrrcrscsncessrsacciess 1 


Part XII, Deduction in Respect of Oil 
Wells, Gas Wells and Certain Mines 5 

Part XIII, Deductions Allowed in Re- 
spect of Certain Dividends ........... 6 


CRN seis hen eo, Mae 
McDonald v. MNR (ITAB) .................. 45 
McLaughlin v. MNR (Ex.) ............0....... 26 
Murray v. MNR (Ex.) .. as , 
Reinhorn v. MNR (ITAB) ........... f,:) 
Scott ¥. MINR GTAB)  ......:....6...5..... 4 
Rules of Procedure in Appeals to the 

Exchequer Court of Canada from the 

Income Tax Appeal Board ................ 51 
Part XIV, Election by Investment Com- 

NN arent Eira aastericeesies 7 
Part XV, Election by Personal Corpor- 

NNN oo ivcxagciotie care aariiitceee rs shivers 47 


Part XVI, Special Tax Table ................ 48 

Part XVII, Allowances in Respect of 
Capital Cost Farming and Fishing ... 48 

Part XVIII, Inventories .......................0 51 





THE TAX REVIEW 
Published Monthly 
By The Dominion Association of Chartered Accountants 
R. F. BRucE TAYLor, F.C.A., Chairman, Editorial Committee 
Editorial and Business Offices, 10 Adelaide Street East, Toronto, Ontario 


M. I. Pierce, B.A., LL.B., Editor 


C. L. KING, B.Com., C.A., Associate Editor 


JEAN VALE, B.A., Assistant Editor 


Additional subscriptions to The Tax Review 
may be purchased by subscribers to The 
Canadian Chartered Accountant at $3.00 a 
year. Single copies 50c. 


Opinions expressed in articles and comment 
are not necessarily endorsed by The Dominion 
Association of Chartered Accountants. 

$3.00. 


Binders for filing The Tax Review 


t 
° 


Sener nen erent case 


0 








36 


| 


THE TAX REVIEW 


PUBLISHED BY THE DOMINION ASSOCIATION OF CHARTERED ACCOUNTANTS 


[1950] 


March 


Pages 33-54 


INVENTORY VALUATION 
By Melville Pierce, B.A., LL.B. 


BY PART XVIIl OF THE INCOME TAX 
Regulations, made on January 31, 1950, 
and published in The Canada Gazette of 
February 22, 1950, two additional meth- 
ods of inventory valuation have been 
authorized, viz., valuation at cost and 
valuation at fair market value. The Act 
itself, of course, accords primary sanction 
to valuation at the lower of cost or 
market value. 
Section 14(2) of the Act provides: 
For the purpose of computing income, 
the property described in an inventory 
shall be valued at its cost to the taxpayer 
or its fair market value, whichever is lower, 
or in such other manner as may be per- 
mitted by regulation. 


Section 1800 of the Regulations pro- 
vides: 
For the purpose of computing the in- 
come of a taxpayer from a business 
(a) all the property described in all the 
inventories of the business may be 
valued at the cost to him, or 
(b) all the property described in all 
the inventories of the business may 
be valued at the fair market value. 


While s. 14(2) of the Act refers to 
“the property described in an inventory’, 
the regulation refers to “‘all the property 
described in all the inventories’, which 
seems unnecessarily precise since the Act 
(s. 114(1)) requires only one inventory 
to be kept (“Every person carrying on 
business... shall keep... an annual 
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inventory kept in prescribed manner’), 
and the word “inventory” is itself defined 
as ‘a description of property the value of 
which is relevant in computing a taxpay- 
er’s income from a business for a taxation 
year” (s. 127(1)(v)), which can hardly 
mean anything less than all of such prop- 
erty. 

If the regulation is excessively precise 
its underlying intendment is just as ob- 
vious. Under the Act as originally passed 
stock-in-trade could be valued only at the 
lower of cost or market value, but not at 
cost only or at market value only. The 
regulation now permits these two altern- 
ative bases of valuation to be applied, 
subject, however, to the condition that the 
basis selected, either cost or market value, 
be applied globally, that is to say, to 
all the property described. In other words 
three bases of valuation are now permit- 
ted, (1) lower of cost or market, (2) 
cost, or (3) market, but they are not 
interchangeable. 


The question is immediately raised 
whether under the primary method, valu- 
ation at lower of cost or market value, 
a taxpayer is likewise bound to apply it 
globally or may instead apply it individ- 
ually to each item. To this question on- 
ly the Courts can give an answer, but 
there is some reason to believe that that 
answer when given will not exclude the 
so-called “‘pick-and-choose” method. 


This same issue recently arose in Great 
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Britain, and the Court's decision, although 
not of authority in this country under 
our statute, may nevertheless be thought 
to be revealing of the attitude which a 
Canadian Court is likely to take when 
and if the same issue does arise here. 

The question before the Court of 
King’s Bench in England was whether a 
firm of wholesale wine merchants in one 
case’, and an investment company in an- 
other case”, were respectively bound to 
value all of their stock-in-trade, wine in 
the one case, investments in the other, 
at the lower of cost or market value glob- 
ally, or could instead take the lesser of 
cost or market value for individual items. 
The Inland Revenue, abandoning the 
principle which it had applied in practice 
for many years, took the stand that in 
strict law stock-in-trade must be valued 
globally, i.e., all at cost or all at mar- 
ket value, whichever was lower. The ap- 
peal Commissioners, on the strength of 
professional evidence, concluded that the 
method of valuation adopted by the two 
taxpayers was in accordance with the 
practice of their respective trades and that 
they were justified in valuing each item 
of stock at cost or market value, which- 
ever was lower. The Inland Revenue 
appealed to the High Court (whose 
jurisdiction under the British Act was 
limited to determining whether the ap- 
peal Commissioners had applied some 
wrong principle in reaching the above 
conclusion, which was of course a conclu- 
sion of fact). 

The judgment of Mr. Justice Croom- 
Johnson is pretty well summed up in its 
concluding paragraphs, [1949] Tax Rep. 
367 at p. 370: 

During the argument I indicated several 
illustrations of unjust results which might 
follow from applying this general flat rate 


1C.L.R. v. Cock, Russell & Co., [1949] 
Tax Rep. 367, decided Nov. 3, 1949 

2Worthington Vv. Oceana Development Co., 
[1949] Tax Rep. 371, decided Nov. 3, 1949. 
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method which the Crown contends for in 
this case. They leap to the mind, and I 
do not think I need detail them in this 
judgment. There is nothing in the stat- 
utes providing for this method of taking 
the stock-in-trade on both sides of the 
account into computation. It follows that 
there is nothing to be found anywhere in 
the statutes which indicates how the valu- 
ation is to be made. There is no auth- 
ority which has been called to my atten- 
tion which indicates that there is any legal 
principle which is applicable to this, 
other than the general principle about 
applying ordinary commercial principles. 
I cite as a convenient statement about that, 
and for no other purpose, the observations 
of Lord Porter in the case of Absalom v. 
Talbot, 26 T.C. 166 at p. 197: 

“What has to be ascertained are the 
profits and gains of the business, or, as 
the wording originally stood, the bal- 
ance of profits and gains — a difference 
in language which does not affect the 
meaning of the provision. In order to 
ascertain that balance, one has to de- 
termine what sums are to be credited 
and what debited in the annual ac- 
counts. No directions were given 
in the Income Tax Acts as to how 
these profits are to be ascertained, and 
in default of direction they must, I 
think, be arrived at on ordinary com- 
mercial principles, subject to such pro- 
visions of the Income Tax Acts as re- 
quire a departure from such ordinary 
principles.” 

I think, in these circumstances, that it 
is impossible for me to say that the Gen- 
eral Commissioners have failed to have 
regard to any principle of law which is 
applicable other than that principle. It 
is impossible for me to say that they have 
misdirected themselves. On the con- 
trary, they appear to have directed them- 
selves accurately and properly. They have 
accepted the evidence which was before 
them, which, as I have said, was all one 
way, and which, I think, is overwhelming 
on this particular point. 

Profits for income-tax purposes . . . are 
to be computed as a business man em- 
ploying sound principles of commercial ac- 
countancy would compute them, subject 
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only to any statutory modification of such 

principles. I cannot imagine anything 

which is more clearly a question of fact 
than what is the value of stock-in-trade at 

a particular time; I can see nothing to in- 

dicate that the General Commissioners 

have gone wrong about it; on the contrary, 

I think they have gone right... 

It is true that the British Act contains 
no provision of any kind touching on the 
valuation of stock-in-trade whilst the 
Canadian Act contains s. 14(2), prescrib- 
ing valuation of the property described 
in an inventory at its cost to the tax- 
payer or its fair market value, whichever 
is lower, or in such other manner as 
may be permitted by regulation. In 
view of the weight which the Courts have 
always accorded to sound principles of 
commercial accountancy in the absence 
of any enactments to the contrary, it is, 
however, reasonable to suppose that our 
Canadian Courts will construe s. 14(2) 
as merely limiting the methods of inven- 
tory valuation to those prescribed by the 
statute and regulations, i.e., excluding 
other methods, but that the manner in 
which the permissible methods may be 
applied shall be determined by sound 
principles of commercial accountancy. 
Certainly there appears to be nothing in 
s. 14(2) or elsewhere in the statute 
which either expressly or by necessary im- 
plication excludes reference to these well- 


tried guides. 


There are many other problems of dif- 
ficulty which arise under s. 14 of the Act 
and s. 1800 of the regulations. Thus, 
for instance, accounting principles recog- 
niz¢ more than one manner of determin- 
ing the cost of inventoriable property 
and more than one manner of determin- 
ing its market value. What, then, is the 
situation, where a taxpayer uses different 
bases for determining the inventoriable 
value of different classifications of prop- 
erty, though all of them be accepted cost 
bases or accepted market value bases? 
Under s. 1800 of the regulations he 
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must apply the cost method globally or 
the market method globally: can he use 
varying methods of determining cost or 
market for different classifications of 


property? No answer to this question 
can be offered here, though once again if 
the Courts invoke sound principles of 
commercial accountancy these problems 
are at once resolved. 


And more important still, what of the 
business which uses the cost basis for 
valuing one classification of property, the 
market basis for a different classification, 
and the lower of cost or market basis for 
valuing still another classification? Un- 
der the new scheme it will be obliged, 
if it is to obey the law, to adopt one of 
the three authorized methods across-the- 
board and abandon the other two. It 
can be imagined what difficulty and 
expense will be occasioned, and what 
cries of anguish will rent the clear Ot- 
tawa air. What also of those taxpayers 
who have adopted methods of inventory 
valuation which are not, or only doubt- 
fully, within the admissible methods, for 
instance, the retail inventory method? 
Must they too plump for cost or mar- 
ket value or the lower of cost or mar- 
ket? To ask these questions should 
suffice to show the difficulties which 
strict observance of the law will entail. 
To ask them is also to bring into question 
the workability of the scheme itself. 


Another question relates to the impact 
of s. 14(1) upon s. 14(2). The former 
subsection states that where a ‘‘method 
for computing income’’ adopted by a tax- 
payer has been accepted such method 
shall ‘‘subject to the other provisions of 
this Part’’ continue in use unless the Min- 
ister concurs in the adoption of a differ- 
ent method. Is the “manner’’ of inven- 
tory valuation an integral part of the 
“method of computing income from a 
business” or not, and if it is, does sub- 
section (2), which permits valuation of 
inventory by one of three methods, over- 
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ride subsection (1), since subsection (2) 
is one of the “other provisions of this 
Part’ to which subsection (1) is express- 
ly made subject? Again, no answer can 
be given to this question, but here also 
it may be said that if sound principles 
of commercial accountancy are to be re- 
sorted to, s. 14(1) would be wholly un- 
necessary. 


[1950] 


Indeed, it is not too much to say that 
the section is quite unnecessary in toto. 
If the income from a business is the 
“profit” therefrom, as s. 4 of the Act 
says it is, sound principles of commer- 
cial accountancy afford every safeguard 
for its proper determination in Canada 
just as they do in Great Britain. 


DEDUCTIONS AND DEPRECIATION 
UNDER THE INCOME TAX ACT 


By S. B. Laing, C.A. 
(President, Institute of Chartered Accountants of Manitoba) 


UNDER THE INCOME TAX ACT THERE ARE 
the personal deductions, largely the 
statutory exemptions provided by the 
Act, now covered in ITA s. 25, as 
adjustments in computing taxable in- 
come, and other deductions, which in- 
clude normal business expenses and 
certain special deductions such as de- 
pletion, depreciation, provision for 
doubtful debts, amortizations of lease- 
hold improvements and so on. These 
sometimes cause trouble. 

Under ITA s. 11 the deductions al- 
lowed in computing income are listed 
in 8 subsections with 14 paragraphs, 
(a) to (nm), under subsec. (1). In s. 12 
(1) there are 10 paragraphs dealing 
with deductions not allowed in com- 
puting income. I shall examine these 
with a view to discovering, if possible, 
points upon which the strictly legal 
view may differ from the accountants’ 
approach. 


Depletion 
Depletion comes under the category 
of accounting adjustments in that it 


may be claimed although, of course, it 
is not expended during the taxation 
year. The description “depletion” is 
not actually used in the statute which 
merely refers to “an allowance in re- 
spect of an oil or gas well, mine or 
timber limit’. Sec. 11(1)(b) confers 
authority for the grant of an allowance 
to the owner, and s. 11(2) for an al- 
lowance to a shareholder of a corpora- 
tion which derives its income from the 
extraction of wasting assets. In both 
cases the allowances are to be deter- 
mined by regulation and are stated to 
be “such amount, /f avy...” Thus it 
is not admitted that the taxpayer shall 
have a right to the deduction. 

I think that the government is hesi- 
tant to give the allowance as a matter 
of right because of the many and var- 
ied bases used in this type of operation 
for arriving at the worth or cost of 
the assets. Nearly always there is a 
succession of flotations of stock, in- 
volving the buying and selling of each 
company formed, every change involv- 
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ing a further increase in book value of 
the assets and being further confused 
by variations in the types of stock is- 
sued. Along the way numbers of per- 
sons acquire blocks of stock for services 
involving little cash outlay, and the 
ultimate book value of the assets is a 
hodge-podge offsetting the values plac- 
ed on stock by a succession of boards 
of directors. The methods used serve 
to enable the financing of these risky 
ventures but bring into question the 
propriety of allowing a return for 
capital which did not represent moneys 
invested. Years ago British Columbia 
covered the point by only allowing de- 
pletion to the extent that cash had been 
put out by the owners. This might 
be considered somewhat harsh. 


From a theoretical accounting stand- 
point the correct basis for allowance 
of depletion would be to write off the 
proportion of capital cost which is the 
ratio of units taken out during the year 
to the recognized total of extractable 
units. This method és actually used in 
connection with industrial minerals 
contained in a bedded deposit. In other 
cases there is an obvious difficulty in 
knowing the extent of the extractable 
units overall, although advances in 
technology may have reduced it, and 
I feel there is also a political objective 
toward encouraging investors of risk 
capital in our resources — but, in any 
case, depletion has been allowed for the 
most part as a percentage of net profits. 
There are some variations, but gener- 
ally base and precious metal mines are 
allowed a 33 1/3% deduction, as are 
oil wells and asbestos mines. Coal 
mines deduct 10c per ton. These ap- 
pear to be allowable in perpetuity and 
are not related in total to the capital 
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cost of the assets. These rates are con- 
tinued under the regulations recently 
made (ITRegs, Part XII). 


Interest 


The deduction for interest paid is cov- 
ered by ITA sec. 11(1)(c). This pro- 
vision allows somewhat more scope 
than the former IWTA s. 5(1)(b). 
However, as formerly, it limits the 
amount of interest to the rate set in a 
legal obligation. This does not permit 
the deduction of the true rate of in- 
terest on debentures or bonds issued at 
a discount, which would be arrived at 
by amortizing the costs of the issue 
over its life as an adjustment of the 
rate called for in the securities. 

The rigidity of the law is possibly a 
valuable safeguard for the public interest, 
but where interpretation can lead very 
far away from normal business prac- 
tices, I confess to unhappy confusion. 
The former provision produced some 
queer restrictions on normal practices, 
and I wonder, for instance, if interest 
on a bank overdraft not secured by a 
note would be technically allowed. 
(Practically I feel sure it would.) Then 
there is the McCool case, recently de- 
cided by the Exchequer Court and af- 
firmed by the Supreme Court of Canada 
[Tax Rev., p. 21] where the vendor of 
property took a note for an unpaid por- 
tion of the sale price. Interest was not 
allowed because the relationship was 
that of vendor and purchaser, not that of 
borrower and lender. There is here a 
refinement of mere language which is too 
much for an accountant. It may be that 
the Courts and the law must move slow- 
ly in pursuit of the evolutions of public 
practices, but to an accountant ll 
amounts, exclusive of ownership equi- 
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ties, which show on the credit side of a 
balance sheet represent debts, are sym- 
bolic of borrowed moneys, even bor- 
rowed capital in the sense of working 
capital. I feel that interest on any of 
them, except where the transaction was 
not at arms length, represents a proper 
operating or financial deduction which 
produces income and should be allowed 
for tax purposes. 


Bad Debts 


The question of bad debt allowances 
has always been troublesome and I sup- 
pose along with depreciation adjustments 
has represented the majority of items 
disallowed on assessment. Its import- 
ance seems to have been recognized in 
the statute by its removal from the 
double-negative category and the enact- 
ment of 5 separate paragraphs on the 
subject. One covers the transition from 
the old to the new Act; two specifically 
allow bad debts and a provision for 
doubtful debts; the other two state that 
bad debts recovered must be included in 
income and that the reserve for doubtful 
accounts taken and allowed in one year 
must be added to income for the next 
year. This treatment extends to the 
1948 reserve to the extent it has been 
allowed previously. A new principle is 
thus created, in that consideration must 
be given anew at each year end to the 
collectibility of all accounts. The onus 
would appear to be on the taxpayer to 
establish that accounts were doubtful or 
bad. In practice I do not believe there 
will be any change for the careful and 
prudent business which has always re- 
viewed its accounts annually and not al- 
lowed the reserve to increase far beyond 
the need. Most professional practitioners 
report their incomes on a cash basis and 
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this question is thus to them only aca- 
demic. 


Deductions Generally 

Other deduction paragraphs cover 
technical and special provisions not of 
general interest. There are allowances 
for: 

1. Contributions to pension funds by 

employer and employee, 

. Expenditure on scientific research, 

. Capital element in annuities, 

. Alimony paid, 

. Patronage dividends and refunds, 

. Interest on unpaid succession du- 
ties, 

7. Taxes on income from mining or 

logging, 

8. Clergymen’s residences, 

9. Expenses of salesmen, 

10. Living costs away from home of 
relieving telegraphers and station 
agents. 

One or two of these represent a break- 
down or loosening-up of the principle 
that salary or wages represents net in- 
come from a chief occupation, which is 
taxable without any deduction. As a 
principle in our Canadian tax practice 
this goes back a long way. It is con- 
tained in the 1927 consolidation of the 
IWTA by s. 10 which is brought for- 
ward as ITA s. 13, and while distasteful 
to certain taxpayers it was accepted for 
yeats as being inviolable. Lately there 
seems to have arisen some tendency to 
challenge the principle and the Courts 
seem to have lent some credence to the 
view that perhaps it is not too sound, 
or perhaps have rather considered it to 
be at variance with the general principles 
expressed. An important 
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though under the new Act these cases 
might no longer state the law (see ITA 
s. 5). Again, in a recent case Desgagne 
v. MNR [1949] Tax Rev. 139, the Tax 
Appeal Board allowed a school inspector 
to deduct from his salary certain office 
and secretarial expenses to which he was 
put, on the grounds that they had been 
in fact necessarily incurred to earn the 
income. Also the Exchequer Court in 
Cooper v. MNR [1949] Tax Rev. 102 
allowed a local film projectionist the 
amount of his trade union dues which he 
was required to pay to qualify for wages 
and employment at his trade. As a re- 
sult of this case many pages of Hansard 
were filled with pleas to have the new 
Act amended so that trade union dues 
will be allowed as a deduction. Because 
apparently the Government considers that 
such an amendment would be discrimina- 
tory they have not budged. 


So far as deductions are concerned 
most of the difficulty with assessors, 
arises under the section describing what 
is not allowed in computing income. Sec- 
tion 12(1)(a) of the new Act, which 
provides a general limitation on deduc- 
tions, is the successor to IWTA s. 6(1) 
(a). Mr. Stikeman refers to it as ‘‘per- 
haps the most important single provision 
in this Act’. Section 6(1)(a) of the 
old Act stemmed from the United King- 
dom Act but was made extremely rigid 
by the inclusion of the word “necessar- 
ily”. It read — ‘A deduction shall not 
be allowed in respect of disbursements 
or expenses not wholly, exclusively and 
necessarily laid out or expended for the 
purpose of earning the income’. 


While under the IWTA most assessors 
took a reasonable view of normal busi- 
ness expenditures, whenever a borderline 
expense arose which, from an accounting 
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point of view, was a proper charge to 
profits, this section would be invoked as 
a reason for disallowance. Very often 
this applied to certain legal expenses, and 
I have even been asked by a client if an 
accountant’s fees would be allowed as a 
tax deduction. To find a proper answer 
is sometimes embarrassing. As a matter 
of strict interpretation should audit fees 
be allowed as being necessarily or ex- 
clusively laid out to earn income? Other 
items normally deducted and allowed, 
but technically questionable, are fire in- 
surance premiums, stock transfer taxes, 
annual meeting expenses, and so on. The 
Act has never made provision for allow- 
ance of items expended not to produce 
income but rather with the main purpose 
of reducing expenses, which from an ac- 
counting view is the same thing. 

The new section 12(1)(a) states that 
no deduction shall be made in respect of 
“an outlay or expense except to the ex- 
tent that it was made or incurred by the 
taxpayer for the purpose of gaining or 
producing income from property or a 
business of the taxpayer’. You will note 
that while ‘necessarily and exclusively” 
have disappeared we still have the whole 
deductibility related to producing income. 
Objections have been strong and recom- 
mendations repeated that the phrase in 
the British Act, viz., “incurred for the 
purposes of the business” is preferable. 

As a result of dissatisfaction under the 
old Act, largely with the ‘necessarily 
laid out” approach, business income sub- 
ject to tax is described in the new Act as 
the profit for the year. What constitutes 
the profit must be left to practice and ac- 
cepted accounting principles as settled by 
Court decisions, but there is a body of 
thought which considers that in view of 
this definition no such provision as s. 
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12(1) (a) is necessary under the Act and 
that it still produces unnecessary restric- 
tion. 

Salaries and wages present no particu- 
lar problem except that they must be 
reasonable. Under sec. 12(2) any de- 
duction must be reasonable and this point 
occasionally arises with respect to the 
salary of an owner of an incorporated 
business. Of course since it is profits 
that are taxable, no deduction is allowed 
for drawings or so-called salaries taken 
out by an owner or partner during the 
year in advance of earnings. 

Personal or living expenses are not al- 
lowed either and if paid by a corporation 
on behalf of an officer will be considered 
as salary and taxed against him. 

Rents are allowable where paid out but 
no calculation of the annual value in use 
of a property which is owned may be 
treated as rent. 

Taxes and licenses may be deducted 
except, of course, income taxes. General- 
ly speaking, corporations may not deduct 
corporation taxes, since they are, in effect, 
income taxes as applied in Ontario and 
Quebec. 

Repairs present a problem very often 
since the revenue authorities and the tax- 
payer are seldom of one mind as to the 
capital nature of extensive repairs or re- 
placements or as to the capital value 
which may be increased as a result of 
such expenditures. 


The Act specifically rejects as a de- 
duction any provision for future contin- 
gencies or any transfer to a reserve. This 
raises a difficult point in connection with 
the maintenance and repair policies in 
certain businesses. Take a foundry which 
every five years or so requires to reline its 
brick kilns. This is an extensive job and 
costs are substantial. Normal accounting 
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calls for an annual build-up to provide 
for the job to be done at the end of a 
five-year period. Taxwise, however, we 
are told that the repair amounts will be 
allowed as and when expended, and not 
before. Possibly now that losses are al- 
lowed for one year back and five forward 
(ITA s. 26(1)(d)) the point is not as 
important as it was. But proper ac- 
counting techniques here are not accepted 
under the statute. -A similar case arises 
with provision for overhaul of aircraft 
after so many flying hours in a business 
operating aircraft for hire and service. 


Insurance is allowed except life insur- 
ance on the life of a partner but then of 
course the proceeds are received tax-free. 


Auto expenses are normally allowed in 
a business but if paid out to an employee 
on a per diem basis, say a fixed monthly 
amount, may become taxable as income in 
his hands. The better system is to pay 
his bills as rendered up to a maximum. 
Formerly no depreciation on autos was 
allowed to most professional persons but 
this seems to have been relaxed and 20% 
of cost up to $2,500 annually may now 
be claimed, reduced by the extent to 
which personal use is made of the 
vehicle, which apparently is assumed to 
be at least 25%. 

Travelling expenses whilst on business 
will be allowed if reasonable but not 
costs of proceeding from one’s home to 
his place of business. 

Generally, it may be said that an ex- 
pense is allowed unless:— 

(a) it is of a capital nature — that is, 
laid out to acquire or protect cap- 
ital; or 

(b) it does not in some way con- 
tribute to produce income; or 

(c) it is personal in application. 
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The prohibition of expenditures made 
to protect capital or which do not pro- 
duce income is a difficult concept for the 
accountant, to whom many of the cases 
are quite confusing. The answer is, of 
course, that the cases must be read in 
the light of the statute’s provisions and 
not in that of normal business practice. 
Occasionally too there are exceptional de- 
cisions with which we heartily agree. 
Possibly these are the ones which are 
based on bad law. 


Depreciation 

I think it is fair to say that no single 
factor has influenced the growth of the 
accounting profession so much as the 
passing in 1917 of the Income War 7 ax 
Act. Its effect has been notable also in 
the improvement in business accounting 
techniques it has brought about. The 
growth of industry on a large scale has 
everywhere only been possible as account- 
ing developed along with it. Deprecia- 
tion is a good criterion of this point. 
Prior to the first Great War, only those 
concerns which listened to their account- 
ants and auditors, and a few others who 
had also seen the light, bothered at all 
about depreciation. With the advent of 
taxes on income attention was drawn to 
an allowable deduction which could be 
claimed and which, therefore, was 
claimed. Later it became necessary to in- 
corporate the amount claimed in the ac- 
counts and from then on every share- 
holder and businessman became aware 
of the existence of this peculiar non-cash 
accounting adjustment. 


Depreciation has been defined in a 
great variety of expressions. In fact 
there are many large volumes devoted to 
studies of its application and the effects 
of various methods of calculation. It 
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has been described as — “‘the loss, not re- 
stored by current maintenance, which is 
due to all the factors causing the ultimate 
retirement of a property. Those factors 
embrace wear and tear, inadequacy and 
obsolescence. Annual depreciation is the 
loss which takes place in a year.” Re- 
cently there have been many attempts to 
link depreciation with replacement be- 
cause of the necessity of finding addi- 
tional capital sums whenever an asset re- 
quired replacement due to increase in 
relative costs. Mr. Geo. O. May, an 
outstanding member of the accounting 
profession, has stated, however, that ‘‘an- 
nual depreciation charges are an amor- 
tization of cost over useful life. They 
are not an attempt to measure a change in 
value; they have nothing to do with re- 
placement”. 


By reason of the necessity to record al- 
lowable depreciation provisions in the 
books of account, most concerns have ac- 
cepted the income tax methods and have 
used their rates as normal. The result 
has been the universal use in Canada of 
the straight-line basis with its equal an- 
nual instalments. No attempts have been 
made to determine just what were the 
proper amounts for each business on the 
basis that its assets were to be amortized 
over their useful life. How many times 
indeed have we read presidential reports 
stating that provision has been made for 
depreciation at the maximum rates al- 
lowed by the Income Tax Department. 
Another factor tending to distort correct 
procedure was the admitted fact that the 
rates used by the Tax Department were 
calculated to cover loss due only to wear 
and tear in use since depreciation should 
in addition properly include an estimated 
provision for obsolescence. There are 
businesses also whose assets may have a 
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useful life longer than the life of the 
business, e.g., a mine with a limited ore 
body should surely amortize its invest- 
ment in fixed assets completely by the 
time the ore body is exhausted. In sum, 
the rigidity of tax practice has produced 
a somewhat unrealistic picture of condi- 
tions, reflected in most of our business 
firms’ financial statements. 

The main principles were to allow 
10% per annum for assets such as ma- 
chinery, equipment and office furniture; 
2% to 5% on buildings depending on 
type of construction; rates up to 25% on 
special assets like linen, crockery, carpets, 
where damage is heavy; and 20% or 
25% on automotive self-propelled equip- 
ment with a proviso that gains or losses 
on sales would be adjusted through tax- 
able income for autos and trucks. The 
Department also took the stand that at 
least 50% of normal depreciation was 
sustained in years of loss even if none 
was shown in the taxpayer's records. 
There were several other rules of thumb, 
all of which added to the general con- 
fusion. 


In the face of all this, the Govern- 
ment last spring announced a new deal. 
Depreciation write-offs are to be sufficient 
to completely amortize cost. Thus fac- 
tors such as obsolescence will be allowed. 
A new method is to be applied — the di- 
minishing balance method: e.g., if an 
asset cost $1,000 and the rate be 20%, 
$200 will be allowed the first year leav- 
ing a balance of $800, so in the second 
year $160 will be the depreciation al- 
lowed. Advocates of this system claim 
this advantage, that depreciation is heavy 
initially whilst maintenance is light and 
vice versa later on. The new rates are 
in consequence of this new treatment al- 
most double the former ones. Assets 
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will be grouped generally and the start- 
ing point is to be the depreciated cost of 
assets as shown by departmental records 
at the end of the 1948 fiscal year. 

Suppose an asset costs $1,000 in 1949 
and $200 is the depreciation allowed 
the first year and $160 the second. The 
book value will then be $640. Now if 
this asset be sold for $700, that amount 
will be credited to the cost of the group 
in which it falls, thus reducing future 
depreciation charges. Capital losses be- 
ing allowable, if this asset is the only 
one in the group and the proceeds of sale 
were only $500, it would be permitted to 
charge off the loss of $140 as a deduc- 
tion for tax purposes. Had the sale been 
for $700 then $60 would be added to in- 
come because the actual loss is $1,000 — 
$700 or $300 while $360 had _ been 
charged off to income. Suppose the sale 
had been for $1,040. We would norm- 
ally say there was a capital profit of $400 
but under the new system $360 which 
has been charged against income must 
first be recovered so only $40 is capital 
profit. So far as I can see there will be 
no capital gains except where the pro- 
ceeds of sale exceed the original invest- 
ment. This will not apply to assets 
carried over from 1948 since the final 
1948 value is taken as the original in- 
vestment. 


It was confidently expected that the 
most hopeful feature of the new proced- 
ure would be the abandonment of the 
departmental requirement under the for- 
mer system that depreciation allowances 
be set up in the books of account, and 
that in future depreciation for income tax 
purposes would be entirely divorced from 
depreciation for accounting purposes. 
Unfortunately this hope has been dashed 
at the very outset. Regulation 1100(4) 
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provides that in the case of limited com- 
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on the companies’ financial statements. 


panies no greater allowances may be This is most unfortunate. 


taken for tax purposes than are disclosed 


RECENT TAX CASES 


Beament v. Minister of National Revenue’ 


(Income Tax Appeal Board, Hon. R. T. Graham, Chairman, F. Monet Esq., K.C. 
and W.S. Fisher Esq., K.C., December 21, 1949) 


Income Tax — Ordinary residence — Canadian overseas with armed forces — 
IWTA (1946), s. 7A(1) 


Prior to joining the Canadian Army 
Beament was an active partner in a firm 
of solicitors in Ottawa and resided there 
in his father’s house. He joined the 
Army in 1939 and served overseas from 
August 1940 until May 1946, and dur- 
ing that time was in Canada for a few 
months oniy upon special military duty. 
He married while in England in 1941 
and for the remainder of his overseas 
service maintained a matrimonial home 
in various leased premises in England for 
his wife and the two children subsequent- 
ly born. While overseas he continued 
to receive income from the law firm, 
which was carried on by his father in the 
absence of both partners overseas. His 
civilian clothes were stored in his fath- 
et’s house, and his father had power of 
attorney to deal with his investments and 
to file tax returns of Beament’s income 
from the partnership, his liability to tax 
thereon presumably arising under IWTA 
8. 9(1)(d) as being that of a non-resi- 
dent person carrying on business in Can- 
ada. In May, 1946, Beament brought his 
family to Canada, took up residence in 
his own house, and resumed his practice 
in Ottawa. For the 1946 tax year he 





1Reported in frll [1950] T.A.B.C. 298 


claimed a deduction under s. 7A(1), 
which reads: 
A taxpayer who 
(a) not being previously resident or or- 
dinarily resident in Canada during a 
taxation year becomes resident or or- 
dinarily resident in Canada during 
the said taxation year... 
so that he neither resided nor was ordin- 
arily resident in Canada during the whole 
of the taxation year, may deduct from the 
tax otherwise payable by him under s. 
9(1) of this Act a portion of the said tax 
that bears the same relation to the whole 
tax as the period in the taxation year dur- 
ing which he neither resided nor was or- 
dinarily resident in Canada bears to the 
whole taxation year. 
The Minister disallowed the exemption 
so claimed on the ground that Beament 
was ordinarily resident in Canada 
throughout the whole of 1946. Beament 
appealed. 


Held (Mr. Fisher dissenting), appellant 
was ordinarily resident in Canada in the 
part of 1946 prior to his return from 
overseas, and the appeal must be dismiss- 
ed. 

Per Mr. Graham (Mr. Monet concurr- 
ring): The question of residence or or- 
dinary residence is one of fact to be de- 
termined by reference to the ordinary or 
colloquial sense of the expressions: see 
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Shorter Oxford English Dictionary defin- 
itions of “reside” and “‘ordinarily’. It 
is not decisive that the appellant spent no 
time in Canada during the period in 
question and had no abode or place of 
residence here during that time. While 
these are factors of considerable impor- 
tance the decision must be reached by a 
proper appreciation and correlation of all 
the facts and circumstances which would 
weigh in determining the degree, quality 
or nature of the relationship of the ap- 
pellant to Canada, which will include 
consideration of his residential status be- 
fore, during and after his military career. 
Now it seems clear that Canadians serv- 
ing overseas during the war would, if 
asked where they ordinarily resided, an- 
swer “Canada”, and this is a fair test. 
Before going overseas appellant's ordin- 
ary or customary mode of life was that 
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of a lawyer carrying on his profession 
and residing in Canada, and the circum- 
stances surrounding his life overseas were 
“extraordinary” and exceptional and ac- 
companied by a sense of transitoriness 
and return, particularly having in mind 
that all the while he remained a partner 
in his Ottawa law firm and resumed ac- 
tive participation therein on his return. 
The fact that he was unable because of 
military exigencies.to return to Canada 
while in the service has no bearing on the 
question of his residence or ordinary res- 
idence for purposes of the Income War 
Tax Act. 
[Thomson v. MNR [1945] Ex. CR. 
17; [1946] S.C.R. 51; Levene v. C.LR. 
[1928] A.C. 243, applied; Ford v. Hart 
(1873) L.R. 9 C.P. 273; Re Halliday 


'[1945] O.L.R. 233, distinguished]. 


Appeal dismissed 


Reinhorn v. Minister of National Revenue’ 
(Income Tax Appeal Board, Hon. R. T. Graham, Chairman, F. Monet Esq., K.C. 
and W. S. Fisher Esq., K.C., January 12, 1950) 


Income Tax — Interest on borrowed capital — Agreement for sale — Price 
payable by instalments without interest — Whether “interest portion” deduct- 
ible — IWTA s. 5(1)(b) 


Appellant purchased certain land and 
buildings in Regina from an oil com- 
pany pursuant to an agreement which 
stated the price as $50,000, payable 
$5,000 down and the balance by monthly 
payments of $375 but expressly without 
interest thereon. Appellant claimed to 
be entitled to a deduction of $1,385 from 
his 1946 income, as being the ‘‘interest 
portion” on the monthly payments to- 
talling $4,500 made in such year. The 


1 Reported in full [1950] T.A.B.C. 287 


Minister disallowed the deduction and 
appellant appealed. 
Held, dismissing his appeal, whether or 
not the purchase price included a sum 
representing interest, it was at any rate 
not interest on “borrowed” capital but 
rather interest on the balance of purchase 
price, and accordingly was not a permis- 
sible deduction under IWTA s. 5(1) (b). 
[T. E. McCool Ltd. v. MNR [1948] Ex. 
C.R. 548, affirmed (Sup. Ct. of Can.), 
ante p. 21, followed.] 

Appeal dismissed 
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Hornbeck v. Minister of National Revenue! 


(Income Tax Appeal Board, Hon. R. T. Graham, Chairman, F. Monet Esq., K.C. 
and W. S. Fisher Esq., K.C., December 21, 1949) 


Income Tax — Partnership business — Use of personal car by partner in business 
— Payment of part of expenses by firm — Deductibility of total expenses — 
Apportionment between business and personal expenses — IWTA s. 6(1)(a) 


Hornbeck was a member of a partner- 
ship firm which carried on business as 
dorists, from which he drew a salary 
and half the profits and $25 a month for 
the use of his car in collecting and de- 
livering flowers. For the 1946 taxation 
year he claimed a deduction from his in- 
come of $752 for motor car expenses, 
but the assessor disallowed the amount 
daimed in excess of $300, i.e., the 
amount paid him by the partnership in 
such year for the use of his car, the 
ground of disallowance being that the 
amount so disallowed was not wholly, 
exclusively and necessarily laid out or 
expended for the purpose of earning the 
income within the meaning of IWTA 


s. 6(1)(a). Hornbeck appealed. On 
the evidence the Court found that 25% 
of the total car expenses incurred by 
Hornbeck in the period were for per- 
sonal and pleasure driving and that the 
remainder of the expenses were incurred 
wholly, exclusively and necessarily for 
the purpose of earning the income from 
the partnership. 
Held, appellant was entitled to deduct 
the proportion of his total motor car 
expenses, viz., 75% thereof, which pro- 
portion was incurred wholly, exclusively 
and necessarily for the purpose of earn- 
ing his 1946 income, and the assessment 
should be varied accordingly. 

Appeal allowed 


McDonald v. Minister of National Revenue * 
Scott v. Minister of National Revenue * 


(Income Tax Appeal Board, Hon. R. T. Graham, Chairman, F. Monet Esq., K.C. 
and W. S. Fisher Esq., K.C., January 12, 1950) 


lacome Tax — Capital expenditure — Deduction of — Expenses of clearing 
land for cultivation — Enduring benefit — IWTA (1946) s. 6(1)(b) 


McDonald and Scott, the appellants in 
these two appeals, each owned a parcel 
of land in the same part of Saskatchewan, 
large parts of which were uncleared of 
brush. Cleared portions of the land con- 
tained bluffs, on which poplars and wil- 
lows grew, and pot-holes in the nature of 


‘Reported in full [1949] T.A.B.C. 245 
* Reported in full [1950] T.A.B.C. 357 
> Reported in full [1950] T.A.B.C. 351 





sloughs that filled up with water in the 
rainy season and prevented the cultiva- 
tion of the land. In 1946 McDonald 
expended some $500 and Scott some 
$200 in employing persons and equip- 
ment to clear some of the bluffs of the 
growing trees, filling in the holes re- 
maining after the uprooting of the trees, 
levelling off the cleared land, and filling 
in pot-holes by raising the level of the 
land. In this way McDonald and Scott 
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each obtained additional acres suitable 
for cultivation. In their tax returns for 
1946 each appellant claimed to deduct 
the moneys so expended, but the claims 
were disallowed as being in respect of a 
capital outlay. McDonald and Scott each 


appealed. 
Held, dismissing the appeals, the expen- 
diture was in each case made once for all 
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and to procure a lasting benefit, viz.. tc 
make the land suitable for cultivation 
and to produce a crop, i.e., income, there- 
from; the expense was wholly antecedent 
to the income-earning operations, and 
was prohibited from deduction by IWTA 
s. 6 (1)(b) as being a capital expense. 
[Vallambrosa Rubber Co. v. Farmer. ‘ 
T.C. 529, discussed. ] 

Appeals dismissed 


Buehler v. Minister of National Revenue’ 


(Income Tax Appeal Board, Hon. R. T. Graham, Chairman, F. Monet Esq., KC. 
and W. S. Fisher Esq., K.C., January 12, 1950) 


Gift Tax — Moneys Advanced — Agreement for repayment of part by monthly 
sums — Assessment — Appeal — Onus — Present value of moneys to be repaic 
— Reference back for reassessment — IWTA s. 88(7) 


In the fall of 1946 appellant advanced 
$35,000 to his two sons to assist them 
to purchase a farm and a hotel. On 
being assessed to gift tax on $35,000 he 
appealed, and evidence was given by 
himself and his two sons at the hearing 
that the money was advanced pursuant 
to a verbal agreement that the sons would 
repay $20,000 by monthly payments of 
$100 without interest, and cancelled 
cheques in alleged payment of this 
monthly sum, commencing shortly after 
a hotel was purchased by the sons, were 
produced. These facts were not made 
known to the tax officials upon the re- 
sults of whose investigation the Minister 
had made the assessment under appeal. 
Subsequent to the assessment the verbal 
agreement was embodied in a written 


1 Reported in full [1949] T.A.B.C. 279 


contract which provided in addition that 
interest should be payable on the monthly 
sums in arrears and that the sons should 
give appellant a mortgage on the hotel 
as security. 
Held, appellant had satisfied the onus 
upon an appellant of showing that the 
assessment was incorrect and that $20.- 
000 was to be repaid without interest in 
monthly sums of $100. Had this in- 
formation been known and believed by 
the Minister he would presumably, ex- 
ercising the power conferred by IWTA 
s. 88(7)?, have determined the present 
value of the sum to be repaid and the 
value of the gift. Accordingly the 
assessment should be vacated and the 
matter referred back to the Minister fot 
reconsideration and reassessment. 
Judgment accordingly 





2 For text of IWTA s. 88(7) see page 28 
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THE INCOME TAX REGULATIONS 


P.C. 203, January 17, 1950 


HIS EXCELLENCY the Governor General in Council, on the recommendation of the Minister 
of National Revenue and by virtue of the powers conferred by s. 106 of the Income Tax 
Act, 1948, c. 52, is pleased to amend The Income Tax Regulations made and established 
by Order in Council P.C. 6471 of December 22, 1949 [Tax Rev. p. 30], and the said 
Regulations are hereby amended by adding thereto immediately after Part XIV thereof the 
annexed Parts XV and XVI, which said Parts XV and XVI shall be applicable to the 1949 
and subsequent taxation years. 

Canada Gazette, Feb. 8, 1950 


P.C. 458, January 31, 1950 


HIS EXCELLENCY the Governor General in Council, on the recommendation of the Minister 
of National Revenue and by virtue of the powers conferred by s. 106 of the Income 
Tax Act, 1948, c. 52, is pleased to amend The Income Tax Regulations made and established 
by Order in Council P.C. 6471 of December 22, 1949 [Tax Rev. p. 301], as amended, 
and the said Regulations are hereby further amended by adding thereto immediately after 
Part XVI thereof the annexed Parts XVII and XVIII, which said Parts XVII and XVIII 
shall be applicable to the 1949 and subsequent taxation years. 

Canada Gazette, Feb. 22, 1950 


PART XV 
ELECTION BY PERSONAL CORPORATIONS 


Sec. 1500 30(2) of 1949 (2nd Sess.), 
1500. For the purpose of sec. 30(2) c. 25, and the date of his 
of [The Income Tax Amendment Act] death, 
1949 (2nd Sess.), c. 25, election by a (ii) the names and addresses ot 
corporation not to be exempt under the legal representatives of, 
sec. 61 of the Act shall be made by or the trustees under the will 
forwarding by registered mail to the of, the deceased individual 
Deputy Minister of National Revenue for and the number of shares of 
Taxation at Ottawa the following docu- each class of the capital 
ments in duplicate: stock of the corporation held 
(a) a letter stating that the corpora- by them, 
tion elects not to be exempt under (iii) the name and address of each 
sec. 61 of the Act, of the other shareholders and 
(4) a certified copy of the resolution the number of shares of each 
of directors of the corporation class of the capital stock of 
authorizing the election to be the corporation held by him, 
made, and and 
(c) a certified list showing (iv) the relationship, if any, of 
; (i) the name of the deceased in- each of the shareholders 


dividual referred to in sec. to the deceased individual. 
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PART XVI 
SPECIAL TAX TABLE 


Sec. 1600: 


4Sec. 1600 of the Regulations pre- 
scribes a Tax Table for the purposes 
of s. 31(2) of the Income Tax Act, i.e., 
a table of tax rates for the computation 
of the tax payable by an individual, 
other than a trust or estate or an in- 
dividual whose income for the year is 
wholly or partly from a business, whose 


PART XVIi 


ALLOWANCES IN RESPECT OF CAPITAL COsT FARMING AND FISHING 


Sec. 1700 


1700. (1) Under sec. 11(1)(a) of the 
Act, there is hereby allowed to a tax- 
payer, in computing his income from 
farming or fishing, as the case may be, 
a deduction for each taxation year in 
respect of each property that was used 
for the purpose of gaining or produc- 
ing income from farming or fishing 
equal to such amount as he may claim, 
not exceeding in the case of 
(a) a building or other 

structure, not described 

elsewhere in this para- 

graph, including compon- 

ent parts such as electric 

wiring, plumbing, 

sprinkler systems,  air- 

conditioning equipment, 

heating equipment, light- 

ing fixtures, elevators and 

CONE ci scckicciss. 214% 

(4) a building or other 

structure of 

(i) frame, 

(ii) log, 

(iii) stucco on frame, 


(4) 


(e) 
(f) 


(g) 


taxable income or taxable income eatn- 
ed in Canada, as the case may be, for 
a taxation year is $3,000 or less and 
whose investment income for the year 
is not more than $2,400. Such an in 
dividual may compute his tax in a- 
cordance with the prescribed table. The 
Table appears on the tax return forms 
and is not reproduced here. 


(iv) galvanized iron, or 
(v) corrugated iron, 
construction _ including 
component parts such as 
electric wiring, plumb- 
ing, sprinkler systems, 
air-conditioning — equip- 
ment, heating equipment, 
lighting fixtures, eleva- 


tors and escalators, ........ 5 % 
NS chases si asedaethe 5 % 
a scow or a ship as de- 


fined in the Canada Ship- 
ping Act, including furn- 
iture, fitting or equip- 
ment attached thereto 
(except radar and radio 


equipment), ............... 7% | 


non-automotive  equip- 

ment and machinery, ... 10 % 
automotive equipment, a 

sleigh or a wagon, ..... .15 & 
and 

radar and radio equip- 


er ae eyrteeseaveeees 15 & i 
of the depreciable cost to the taxpayer 
of the property. 
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(2) Where the taxation year is less 
than 12 months, the amount allowed 
as a deduction under subsec. (1) shall 
not exceed that proportion of the 
amount allowable that the number of 
days in the taxation year is of 365. 


(3) Where the taxpayer acquired a 
property after the commencement of 
the taxation year, the amount allowed 
as a deduction under subsec. (1) in 
respect of the property shall not ex- 
ceed that proportion of the maximum 
amount allowable that the number of 
months during which the property was 
used is of 12. 


(4) Where the taxpayer has disposed 
of a property before the end of the 
taxation year, the amount allowed as 
a deduction under subsec. (1) in re- 
spect of the property shall not exceed 
that proportion of the maximum amount 
allowable that the number of months 
during which the property was used is 
of 12. 


(5) Where the taxpayer is a corpora- 
tion, the aggregate of the allowances 
under this section shall not exceed the 
amount deducted in respect of such 
allowances in computing the income or 
profit for the taxation year shown on 
the financial statements presented to 
the shareholders or members. 


Sec. 1701 


1701. The amount allowed as a deduc- 
tion under s. 1700 in respect of a prop- 
erty shall not exceed the amount by 
which the “capital cost” of the prop- 
erty to the taxpayer exceeds the aggre- 
gate of the deductions from income 
allowed under this Part in respect of 
the property for previous taxation 


years. 
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Sec. 1702 
1702. (1) Nothing in this Part shall be 
construed as allowing a deduction in 
respect of a property 

(a) the cost of which is deductible in 
computing the taxpayer’s income, 

(4) that is described in the taxpay- 
er’s inventory, 

(¢) that was acquired by an expendi- 
ture in respect of which the tax- 
payer is allowed a deduction from 
income under sec. 65 of the Act, 

(42) that is included in a class estab- 
lished by the Canadian Vessel 
Construction Assistance Act, 

(e) that was not used in the business 
during the year, 

(f) that is 
(i) an animal, 

(ii) an herb, tree, shrub or sim- 
ilar growing thing, 
(iii) land title, or 

(g) that was not acquired by the 
taxpayer for the purpose of gain- 
ing or producing income from 
farming or fishing. 

(2) The properties referred to in sec. 
1700 shall be deemed not to include the 
iand upon which a property described 
therein was constructed or is situated. 
(3) Where the taxpayer is a non-resi- 
dent person, the properties referred to 
in sec. 1700 shall be deemed not to 
include property that is situated outside 
of Canada. 


Sec. 1703 


1703. (1) Where a taxpayer is an in- 
dividual and his income for the taxa- 
tion year includes income from a busi- 
ness the fiscal period of which does 
not coincide with the calendar year, 
in respect of depreciable properties ac- 
quired for the purpose of gaining or 
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producing income trom the business, a 
reference in this Part to 
(2) “the taxation year’ shall be 
deemed to be a reference to the 
fiscal period of the business, and 
(4) “the end of the taxation year” 
shall be deemed to be a reference 
to the end of the fiscal period of 
the business. 
(2) Except as otherwise provided, “de- 
op preciable cost to the taxpayer of prop- 
erty’’ means the actual cost of property 
to the taxpayer or the amount at which 
he is deemed to have acquired the 
property under sec. 20(4) of the Act, 
as the case may be. 


a (3) Where the taxpayer has, in a tax- 
ation year, regularly used a property 
in part for the purpose of gaining or 
producing income from farming or 
ishing and in part for a purpose other 
than gaining or producing income, the 
depreciable cost of the property for the 
purpose of this Part is the proportion 
of the amount that would otherwise 
i; be the depreciable cost that the use 
be regularly made of the property for the 
purpose of gaining or producing in- 
come from farming or fishing is of the 
ad whole use regularly made of the prop- 
erty. 

(4) Where a taxpayer has received or 
is entitled to receive a grant, subsidy 
or other assistance from a government, 
municipality or other public authority 
in respect of or for the acquisition of 


Bi property, the depreciable cost is the 
ey amount that would otherwise be the 
yi depreciable cost thereof to the taxpayer 
‘ minus the amount of the grant, subsidy 
4 or other assistance. 


i$ (5) Where property did belong to one 
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person (hereinafter referred to as the 
original owner) and has, by one or 
more transactions between persons not 
dealing at arms length, become vested 
in a taxpayer, the depreciable cost of 
the property to the taxpayer is the 
lesser of 
(a4) the actual capital cost of the 
property to the taxpayer or 
(4) the amount by which the actual 
capital cost of the property to the 
original owner exceeds the aggre- 
gate ot 
(i) the total amount of deprecia- 
tion for the property that, 
since the commencement of 
1917, has been or should 
have been taken into ac- 
count in accordance with the 
practice of the Department 
of National Revenue, in as- 
certaining the income of the 
original owner and all inter- 
vening owners for the pur- 
pose of the Income War Tax 
Act, or in ascertaining a loss 
tor a year when there was no 
income under that Act, and 
(ii) any accumulated depreciation 
reserves that the original 
owner of an_ intervening 
owner had for the property 
at the commencement of 
1917 and that were recog- 
nized by the Minister for the 
purpose of the Income War 
Tax Act, and 
(iii) the aggregate of the deduc- 
tions, if any, allowed under 
this Part in respect of the 
property to the original own- 
er and all intervening own- 


ers. 
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PART XVIII 


INVENTORIES 


Sec. 1800 


may be valued at the cost to him, 


1800. For the purpose of computing or 
the income of a taxpayer from a busi- (4) all the property described in all 
ness the inventories of the business 
(a) all the property described in all may be valued at the fair market 
the inventories of the business value. 
ORDER IN COUNCIL 


P.C. 1, January 5, 1950 


HIS EXCELLENCY the Governor General in Council, on the recommendation of the Minister 
of Justice and by virtue of the power conferred by sec. 94 of the Income Tax Act, 1948, c. 52, 
is pleased to make and doth hereby make the following rules with reference to practice and 
procedure in appeals to the Exchequer Court of Canada from the Income Tax Appeal Board. 


Canada Gazette, Feb. 8, 1950 


RULES OF PRACTICE AND PROCEDURE IN APPEALS TO THE 
EXCHEQUER COURT OF CANADA FROM THE INCOME TAX APPEAL BOARD 


Rule 1 
1. In these rules, 
(a) “Board” means the Income Tax 
Appeal Board, 
(4) “Court” means the Exchequer 
Court of Canada, 
(c) “Minister” 
National Revenue. 


means Minister of 


Rule 2 
The Notice of Appeal required to in- 
stitute an appeal to the Court under sec. 
55 of the Income Tax Act shall be pre- 
pared, as closely as may be, in the form 
set forth in Sch. A to these rules. 


Rule 3 
Where, in an appeal by a taxpayer, 
security for costs has been given to the 
satisfaction of the Minister, as required 
by sec. 89 of the Income Tax Act, the 
Minister shall forthwith give notice 


thereof to the Registrar of the Board in 
the form ‘set forth in Sch. B to these 
rules. 


Rule 4 


When the Registrar of the Board has 
transmitted to the Registrar of the Court 
the material that he is required by sec. 
91 of the Income Tax Act so to transmit, 
he shall forthwith notify both the tax- 
payer and the Minister that he has done 
so. 


Rule 5 

If the taxpayer has failed to notify 
the Minister of the name of an agent 
in Ottawa on whom service of documents 
may be made, the Court may, on an ex 
parte application by the Minister, order 
that service of documents be made by 
being sent by registered mail to the tax- 
payer or his solicitor at the last known 
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address or that service be made in such 
other manner as the Court may deter- 
mine. 


Rule 6 

If the Appellant and Respondent have 
agreed that the oral evidence heard by 
the Board shall be used as evidence for 
the purpose of the appeal to the Court, 
the Appellant shall, when he files his 
Notice of Appeal with the Registrar of 
the Board, so notify the Registrar and 


The TAX REVIEW 


request that a transcript thereof be | 
transmitted to the Registrar of the Court 
with the transcript of the proceedings 
before the Board. 


Rule 7 
The general rules and orders of the 
Court are applicable mutatis mutandis to 
an appeal insofar as they are not incon- 
sistent with the Income Tax Act or these 
rules. 


SCHEDULE A 
Form of Notice of Appeal 


IN THE EXCHEQUER COURT OF CANADA 
In re The Income Tax Act 


BETWEEN: 


ane 


Appellant, 


Respondent. 


Notice of appeal is hereby given from the decision of the Income Tax Appeal 


Board dated the ..... 


in respect of the income tax assessment for the taxation year 19 
of 


(name of taxpayer) 
Province of 


TE vc speceicripeince 


A. Statement of Facts: (allegations of fact set out in accordance with the 
general rules and orders of the Court insofar as applicable to a statement of claim) 


B. The Statutory provisions upon which the Appellant relies and the reasons | 


which he intends to submit: 


C. Name and address of solicitor: (if any) 
D. Name and address of Ottawa agent: 


PMN co ccs, 8d, eee 


| 


' 


| 


.. day of _ 19 


(Signature) 
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SCHEDULE B 
Form of Notification for Filing Security for Costs 
In re The Income Tax Act 
Appellant, 
—and— 
Respondent. 


In the matter of the Appeal to the Exchequer Court of Canada in respect of 


the income tax assessment for the taxation year 
of 


(name of taxpayer) 
Province of 


of 


oAe as SRO SC CRESS FOdd 6S COSTER CDOS HOD Ses ecetoeeeeets > 


Notice is hereby given that security for costs has been given herein to the 
satisfaction of the Minister of National Revenue. 


DATED at Ottawa this .............. 


To: 
The Registrar, 


Income Tax Appeal Board, 
Ottawa. 


sis PIE ct aahcicca ivesbiedanse 


(for Minister of National Revenue) 


ORDER IN COUNCIL 
P.C. 502, February 3, 1950 


HIS EXCELLENCY the Governor General in Council, on the recommendation of the Minister 
of National Revenue and pursuant to sec. 106(1)(e) of The Income Tax Act, 1948, c. 52, 
is pleased to authorize and doth hereby authorize Douglas F. Rutherford, Esquire, of the 
Halifax District Office, Taxation Division, Department of National Revenue, while acting 


| as the Director-Taxation of the St. John’s, Newfoundland, District Office of the Taxation 


Division, to exercise the powers and perform the duties of the Minister under the following 


provisions of The Income Tax Act: 
(a) s. 40(2), 
(6) s. 49(2), 
(c) s. 106(1) (g), 


(a) s. 109, 
(e) s. 114, and 
(f) s. 115(2). 
Canada Gazette, Feb. 22, 1950 


QUEBEC CORPORATION TAX ACT 
Re Depreciation 
From the Director of the Quebec Corporation Tax Service, February 3, 1950 


All companies subject to the 7% profits tax 
exigible under the Corporation Tax Act of the 
Province of Quebec are hereby informed that, 
for the calender year 1949 and any fiscal year 
ending therein, depreciation will be allowed 
in an amount not exceeding that which may 
be obtained by applying the same rates as 
were claimed by them in the years 1947 and 
1948. In other words, the Quebec Corpora- 


tion Tax Office will continue to apply, for 
the year 1949, the method and rates of de- 
preciation that have been in force in the two 
preceding years and no deviation from said 
method and rates will be permitted for the 
purpose of establishing the amount of de- 
preciation to be deducted from profits in or- 
der to determine the taxable income under 
the Quebec Corporation Tax Act. 
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